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This measure will apply to taxation years of taxpayers that begin after 2014. 
To ensure that the measure is appropriately targeted, stakeholders are invited 
to submit comments concerning its scope within 60 days after Budget Day.  

Back-to-Back Loans 
Both the thin capitalization rules and Part XIII of the Income Tax Act 
govern the tax treatment of certain interest payments made by taxpayers 
to non-resident persons. 

The thin capitalization rules limit the deductibility of interest expense of a 
corporation or a trust in circumstances where the amount of debt owing to 
certain non-residents exceeds a 1.5-to-1 debt-to-equity ratio. These rules 
apply, in the case of a corporation, to debts owing to a specified shareholder 
(a person that, either alone or together with persons with which the person is 
not dealing at arm’s length, owns shares representing at least 25 per cent of 
the votes or value of the corporation) that is not resident in Canada and to 
debts owing to any other non-resident that does not deal at arm’s length with 
a specified shareholder. In the case of a trust, the rules apply to debts owing 
to a specified beneficiary that is not resident in Canada and to debts owing 
to any other non-resident that does not deal at arm’s length with a 
specified beneficiary.  

Part XIII generally applies a 25-per-cent withholding tax, subject to 
reduction under a tax treaty, on interest paid or credited by a Canadian-
resident person (or a non-resident person if the interest is deductible in 
computing the non-resident person’s taxable income earned in Canada) to 
a non-arm’s length non-resident person. 

Some taxpayers have sought to avoid either or both the thin capitalization 
rules (including an existing anti-avoidance provision in those rules) and 
Part XIII withholding tax through the use of so-called “back-to-back loan” 
arrangements. These arrangements generally involve interposing a third party 
(e.g., a foreign bank) between two related taxpayers (such as a foreign parent 
corporation and its Canadian subsidiary) in an attempt to avoid the 
application of rules that would apply if a loan were made, and interest 
paid on the loan, directly between the two taxpayers.   
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Such transactions may be subject to challenge under existing anti-avoidance 
rules. However, Budget 2014 proposes to address back-to-back loan 
arrangements by adding a specific anti-avoidance rule in respect of 
withholding tax on interest payments, and by amending the existing 
anti-avoidance provision in the thin capitalization rules. Specifically, a 
back-to-back loan arrangement will exist where, as a result of a 
transaction or series of transactions, the following conditions are met: 

• a taxpayer has an outstanding interest-bearing obligation owing to a lender 
(the intermediary); and 

• the intermediary or any person that does not deal at arm’s length with 
the intermediary  
− is pledged a property by a non-resident person as security in respect of 

the obligation (a guarantee, in and of itself, will not be considered a 
pledge of property),  

− is indebted to a non-resident person under a debt for which recourse is 
limited, or 

− receives a loan from a non-resident person on condition that a loan be 
made to the taxpayer. 

Where a back-to-back loan arrangement exists, appropriate amounts in 
respect of the obligation, and interest paid or payable thereon, will be 
deemed to be owing by the taxpayer to the non-resident person for purposes 
of the thin capitalization rules. The taxpayer will, in general terms, be deemed 
to owe an amount to the non-resident person (the deemed amount owing) 
that is equal to the lesser of: 

• the outstanding amount of the obligation owing to the intermediary; and 
• the fair market value of the pledged property or the outstanding amount 

of the debt for which recourse is limited or the loan made on condition, 
as the case may be. 

The taxpayer will, in general terms, also be deemed to have an amount of 
interest paid or payable to the non-resident person that is equal to the 
proportion of the interest paid or payable by the taxpayer on the 
obligation owing to the intermediary that the deemed amount owing is 
of that obligation. 

Part XIII withholding tax will generally apply in respect of a back-to-back 
loan arrangement to the extent that it would otherwise be avoided by virtue 
of the arrangement. The non-resident person and the taxpayer will be jointly 
and severally (or solidarily) liable for the additional Part XIII withholding tax. 
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This measure will apply (i) in respect of the thin capitalization rules, 
to taxation years that begin after 2014, and (ii) in respect of Part XIII 
withholding tax, to amounts paid or credited after 2014.  

Consultation on Tax Planning by Multinational Enterprises 
Canada’s international tax rules are constantly reviewed as part of the 
Government’s ongoing efforts to protect the Canadian tax base and ensure 
tax fairness. The Government is committed to continuing to improve the 
integrity of its international tax rules. 

Other countries share Canada’s recognition of the importance of an effective 
international tax system. The Organisation for Economic Co-operation and 
Development (OECD), of which Canada is a member, has launched a 
project aimed at addressing “base erosion and profit shifting” (BEPS) 
strategies used by multinational enterprises (MNEs). This project reflects 
growing concerns that governments are losing substantial corporate tax 
revenue because of international tax planning that exploits the interaction 
between domestic and international tax rules to shift profits away from the 
countries where income-producing activities take place.  

Members of the OECD and the G-20 are working together on the issues 
identified in the BEPS Action Plan, which was released by the OECD in 
July 2013. The Government is actively involved in the work of the OECD 
and the G-20.  

Input from stakeholders on issues related to international tax planning by 
MNEs – and on other issues, such as ensuring the effective collection of 
sales tax on e-commerce sales by foreign-based vendors – would help the 
Government to set its priorities and inform Canada’s participation in 
international discussions. The Government is interested in obtaining views 
on how to ensure fairness among different categories of taxpayers 
(e.g., MNEs, small businesses and individuals) and how to better protect the 
Canadian tax base, while maintaining an internationally competitive tax 
system that is attractive for investment.   

Recognizing the Government’s commitment to ensuring tax fairness and 
protecting the Canadian tax base, the Government is seeking the views of 
stakeholders as set out below. In addition, the Government is conducting a 
consultation on a proposed rule to prevent treaty shopping – more 
information on this consultation and how to participate is provided in the 
section “Consultation on Treaty Shopping”. 



(2.11) For the purposes of the definition “investment business” in subsection (1), a tax-
payer or a foreign affiliate of the taxpayer, as the case may be, is deemed not to have estab-
lished that the conditions in subparagraph (a)(i) of that definition have been satisfied unless

(a) the taxpayer is
(i) a particular corporation that is a bank listed in Schedule I to the Bank Act, a trust
company, a credit union, an insurance corporation or a trader or dealer in securities or
commodities resident in Canada, the business activities of which are subject by law to
the supervision of a regulating authority such as the Superintendent of Financial Insti-
tutions or a similar authority of a province,
(ii) a subsidiary wholly-owned corporation of a particular corporation described in
subparagraph (i), or
(iii) a corporation of which a particular corporation described in subparagraph (i) is a
subsidiary wholly-owned corporation and that is subject by law to the supervision of
the same regulating authority as the particular corporation; and

(b) either
(i) the particular corporation described in subparagraph (a)(i) is a bank, trust company
or insurance corporation that has, or is deemed for certain purposes to have, $2 billion
or more of equity

(A) in the case of a bank, under the Bank Act,
(B) in the case of a trust company, under the Trust and Loan Companies Act, or
(C) in the case of an insurance corporation, under the Insurance Companies Act, or

(ii) more than 50% of the total of all amounts each of which is an amount of taxable
capital employed in Canada (within the meaning assigned by Part I.3) of the taxpayer
— or a corporation resident in Canada that is related to the taxpayer — for the year is
attributable to a business carried on in Canada, the activities of which are subject to the
supervision of a regulating authority such as the Superintendent of Financial Institutions
or a similar authority of a province.

(2) Subsection (1) applies to taxation years of a taxpayer that begin after 2014.

Back-to-Back Loans
37. (1) The portion of subsection 18(5) of the Act before the definition “beneficia-

ry” is replaced by the following:
(5) Notwithstanding any other provision of this Act (other than subsection (5.1)), in this

subsection and subsections (4) to (6.1)
(2) Subsection 18(6) of the Act is replaced by the following:
(6) Subsection (6.1) applies at any time in respect of a taxpayer if at that time
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(a) the taxpayer has a particular amount outstanding as or on account of a particular debt
or other obligation to pay an amount to a person or partnership (in this subsection and
subsection (6.1) referred to as the “intermediary”);
(b) as part of a transaction, or series of transactions or events, that includes the taxpayer
becoming obligated to pay the particular amount, the intermediary, or a person or part-
nership that does not deal at arm’s length with the intermediary,

(i) has an interest in, or for civil law any right in, property that secures payment of the
particular amount which interest or right was provided directly or indirectly by a
non-resident person described in subparagraph (a)(i) of the definition “outstanding
debts to specified non-residents” in subsection (5), or
(ii) has an amount outstanding as or on account of a debt or other obligation to pay an
amount to a non-resident person described in subparagraph (a)(i) of the definition
“outstanding debts to specified non-residents” in subsection (5)

(A) for which recourse is limited, either immediately or in the future and either
absolutely or contingently, to the particular debt or other obligation, or
(B) that was entered into on condition that the particular debt or other obligation
also be entered into; and

(c) the intermediary is not a person described in subparagraph (a)(i) of the definition
“outstanding debts to specified non-residents” in subsection (5).
(6.1) If this subsection applies at any time in respect of a taxpayer, then for the purposes

of applying subsections (4) and (5),
(a) the portion of the particular amount, at that time, referred to in paragraph (6)(a) that
is equal to the lesser of the following amounts is deemed to be an amount outstanding as
or on account of a debt or other obligation to pay an amount to a specified non-resident
shareholder or a specified non-resident beneficiary, as the case may be, of the taxpayer
and not to the intermediary:

(i) the total of all amounts each of which is at that time
(A) if the condition described in subparagraph (6)(b)(i) is satisfied, the fair market
value of a property described in that subparagraph, and
(B) if either of the conditions described in subparagraph (6)(b)(ii) are satisfied, an
amount outstanding described in that subparagraph, and

(ii) the particular amount; and
(b) the proportion of the interest paid or payable by the taxpayer, in respect of a period
throughout which paragraph (a) applies, on the particular debt or obligation referred to in
paragraph (6)(a) that the average of all amounts, each of which is an amount that is deemed
by paragraph (a) to be outstanding at a time during the period is of the average of all
amounts each of which is the particular amount outstanding at a time during the period is
deemed to be paid or payable by the taxpayer for the period on the amount that is deemed
by paragraph (a) to be outstanding.
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(3) The portion of subsection 18(7) of the Act before paragraph (a) is replaced by
the following:

(7) For the purposes of this subsection, paragraph (4)(a), subsections (5) to (6.1), and
paragraph 12(1)(l.1), each member of a partnership at any time is deemed at that time

(4) Subsections (1) to (3) apply to taxation years that begin after 2014.
38. (1) Section 212 of the Act is amended by adding the following after subsection

(3):
(3.1) Subsections (3.2) and (3.3) apply at any time in respect of a taxpayer if
(a) the taxpayer pays or credits a particular amount at that time on account or in lieu of
payment of, or in satisfaction of, interest in respect of a particular debt or other obligation
to pay an amount to a person or partnership (in this subsection referred to as the “inter-
mediary”);
(b) at any time in the period during which the interest accrued (in subsections (3.2) and
(3.3) referred to as the “relevant period”), as part of a transaction, or series of transactions
or events, that includes the taxpayer becoming obligated to pay an amount in respect of
the particular debt or other obligation, the intermediary, or any person or partnership that
does not deal at arm’s length with the intermediary,

(i) has an interest in, or for civil law any right in, property that secures payment of the
particular debt or other obligation which interest or right was provided directly or in-
directly by a non-resident person, or
(ii) has an amount outstanding as or on account of a debt or other obligation to pay an
amount to a non-resident person

(A) for which recourse is limited, either immediately or in the future and either
absolutely or contingently, to the particular debt or other obligation, or
(B) that was entered into on condition that the particular debt or other obligation
also be entered into; and

(c) if the particular amount were paid or credited to the non-resident person rather than
the intermediary, the tax that would be payable under this Part is greater than the tax
payable under this Part (determined without reference to this subsection and subsection
(3.2)) in respect of the particular amount.
(3.2) If this subsection applies at any time in respect of a taxpayer, for the purposes of

paragraph (1)(b), the taxpayer is deemed, at that time, to pay interest to a non-resident person
referred to in paragraph (3.1)(b) the amount of which is determined by the formula

A × B/C × (D – E)/D
where
A is the particular amount referred to in paragraph (3.1)(a);
B is the average of all amounts each of which is the lesser of
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(i) the amount of the particular debt or other obligation referred to in paragraph
(3.1)(a) outstanding at a particular time in the relevant period; and
(ii) the total of all amounts each of which is at that particular time

(A) if, in respect of the non-resident person, the condition in subparagraph
(3.1)(b)(i) is satisfied at that particular time, the fair market value of the property
described in that subparagraph,
(B) if, in respect of the non-resident person, the condition in clause (3.1)(b)(ii)(A)
or (B) is satisfied at that particular time, the amount outstanding described in sub-
paragraph (3.1)(b)(ii), and
(C) if neither clause (A) nor (B) applies at that particular time, nil;

C is the average of all amounts each of which is the amount of the particular debt or other
obligation outstanding at a time in the relevant period;

D is the rate of tax that would be imposed under this Part on the particular amount if the
particular amount were paid by the taxpayer to the non-resident person; and

E is the rate of tax imposed under this Part on the particular amount.
(3.3) If subsection (3.2) applies to deem a taxpayer to pay interest to more than one

non-resident person referred to in paragraph (3.1)(b) in respect of a particular debt or other
obligation and the total of all amounts determined (without reference to this subsection) for
B in the formula in subsection (3.2) in respect of the particular debt or other obligation
exceeds the average of all amounts each of which is the amount of the particular debt or
other obligation outstanding at a time in the relevant period, then the taxpayer may reduce
the amount determined for B in respect of one or more non-resident persons by one or more
amounts designated by the taxpayer, as is reasonable in the circumstances, provided that the
total of all the designated amounts is not more than that excess.

(2) Subsection (1) applies to amounts paid or credited after 2014.
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